From: BrownScott, Jennifer

To: Dexter, Nathan L

Subject: Fwd: DTS Assignment--Tideland Lease and the Dungeness NWR - Chairman W. Ron Allen, Jamestown S"Klallam
Tribe
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Importance: High

Here's an electronic copy of the letter. I was off yesterday, but happened to stop by the
office this afternoon and saw your request. Thanks for taking a look at this. I really
appreciate the time you have spent on this topic...I know you are super busy.

Thanks,
Jennifer

Jennifer Brown-Scott

Refuge Manager

Washington Maritime NWRC
715 Holgerson Rd

Sequim, WA 98382

office: (360) 457-8451 ext.22
fax: (360) 457-9778

~~Dungeness NWR~Protection Island NWR~San Juan Islands NWR~~
~~Copalis NWR~Flattery Rocks NWR~Quillayute Needles NWR~~
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RE: Tideland Lease and the Dungeness Wildlife Refuge ~Dexle”) —

S Jrhame-
Dear Robyn:

It has been 10 years since the Jamestown S’Klallam Tribe has been able to utilize its
Dungeness Bay tideland lease with the Washington State Department of Natural
Resources (WDNR). The pollution problems that existed in the Bay required us to close
our shellfish growing operations in 2005. Our partners in the local Clean Water District
have been working tirelessly to: a) determine the source of pollutants entering the Bay,
b) developing solutions for the diminishment of those pollutants and c) improve the
water quality of Dungeness Bay.

We have been successful. The water quality in Dungeness Bay has been upgraded and
the tideland lease area where we have grown oysters since 1990 is no longer restricted.
We are ready to renew our shellfish operations once again.

Permitting our operations under the Nationwide Permit 48 requires consultation with the
appropriate federal agency. Normally this would be the U.S. Army Corps of Engineers
(USACE), but they are instructing us we must consult with the U.S. Fish and Wildlife
Service (USFWS). We understand that the USFWS has requested an opinion from the
Solicitor's Office regarding the appropriate jurisdiction over our tideland lease; Use
Easement Deed (Deed No. 18251). We are reauesting a copy of that request.

In conversations and meetings with USFWS.staff, we have learned that the jurisdiction
question is critically important. If determined that the USFWS has jurisdiction then our
operations will be subject to NEPA, Clean Water Act and Administration Act
requirements. In the past the USFWS did not have jurisdiction over our shellfish
growing operations. It is incomprehensible to us how this could have changed. Up until
2005 we were growing oysters on our WDNR tideland lease. We renewed our lease
with WDNR and we are ready to grow oysters again, but now, it appears, we must
determine what jurisdictions are in force. '
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We are told that the National Wildlife Refuge System Administration Act requires that all
lands and waters within the National Wildlife System are closed to the public unless
legally opened. The Jamestown S'Klallam Tribe is not the public. The Tribe signed the
Point-No-Point Treaty of 1855 reserving fishing, shellfishing hunting and gathering rights
with the U.S. government and we do not expect our federal trustees to diminish those
rights.

We are told that our shellfish operation may not be a compatible use within the Refuge.
Yet we were operating a shellfish growing operation just 10 years previous. Our oysters
still remain on the tidelands.

We are told that in a Comprehensive Conservation Plan for the Dungeness Wildlife
Refuge aquaculture was not evaluated as a new or existing use. Yet the USFWS has a
Use Easement Deed with the WDNR (Jamestown S’Klallam Tribe's leased tidelands)
for this very purpose. Furthermore, growing shellfish is not expressly prohibited in the
Plan. No studies have been cited indicating that shellfish production in Dungeness Bay
is detrimental to the wildlife that depend on the Dungeness Refuge. Need we remind
you that oysters have been grown and harvested on the Strait of Juan de Fuca, Hood
Canal and Puget Sound for generations.

Finally, we are told that no non-native species are allowed within the Refuge. Pacific
oysters are not native to our region, yet as noted they have been cultivated here for
over 100 years. Pacific oysters remain one of the State’s most important natural
resources, both within the Salish Sea and on the coast.

Willapa Bay is one of the world's most intensive Pacific oyster growing areas. Pacific
oysters exist on the tidelands alongside the Willapa National Wildlife Refuge but owned
and leased by commercial shellfish farms. Production levels of Pacific oyster are
produced on the tidelands in and around the Willapa National Wildlife Refuge and have
been for decades.

It has been 8 months since we notifisd the USACE and the USFWS about our plans to
renew our shellfish aquaculture operations in Dungeness Bay. For much of that time
we have been told that the Solicitor's Office has been reviewing the jurisdiction of the
USFWS. Since this is taking so long to determine we have conducted a title search of
the leased tidelands in question. We have discovered that the State of Washington still
owns the tidelands and that the Use Easement Deed held by the USFWS allows the
tidelands to be used by the Dungeness National Wildlife Refuge. But the lease we hold
with the WDNR allows the tidelands to be used by the Tribe for our needs. | am hopeful
that you will agree the appropriate federal review of our Nationwide Permit 48
application properly lies with the USACE.
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Given the July 17, 2007 consultation letter between the Jamestown S'Klallam Tribe,
WDNR and USFWS and the support that the USFWS gives our lease and our shellfish
operations in Dungeness Bay, | remain hopeful that the USFWS can find a way to
support our Tribe. Please contact me at 360-681-4621 or rallen@jamestowntribe.org if |
can help in any way. : T

Sincerely,
W. Ron Allen, CEO/Chairman

Cc:  Roy Elicker, Deputy Regional Director .
- Nathdn Dexter; Native AmericarrLiaison = - o
Peter Goldmark, Commissioner DNR ,
Jennifer Brown-Scott, Dungeness Wildlife Refuge Manager
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